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Summary 

The renewal of military commission proceedings against Khalid Sheik Mohammad and four 
others for their alleged involvement in the 9/11 terrorist attacks has focused renewed attention on 
the differences between trials in federal court and those conducted by military commission. The 
decision to try the defendants in military court required a reversal in policy by the Obama 
Administration, which had publicly announced in November 2009 its plans to transfer the five 
detainees from the U.S. Naval Station in Guantanamo Bay, Cuba, into the United States to stand 
trial in the U.S. District Court for the Southern District of New York for criminal offenses related 
to the 9/11 attacks. The Administration’s plans to try these and possibly other Guantanamo 
detainees in federal court proved controversial, and Congress responded by enacting funding 
restrictions which effectively barred any non-citizen held at Guantanamo from being transferred 
into the United States. These restrictions, which have been extended for the duration of FY2014, 
effectively make military commissions the only viable option for trying detainees held at 
Guantanamo for the foreseeable future, and have resulted in the Administration choosing to 
reintroduce charges against Mohammed and his co-defendants before a military commission. 

While military commission proceedings have been instituted against some suspected enemy 
belligerents held at Guantanamo, the Obama Administration has opted to bring charges in federal 
criminal court against terrorist suspects arrested in the United States, as well as some terrorist 
suspects who were taken into U.S. custody abroad but who were not transferred to Guantanamo. 
Some who oppose the use of federal criminal courts argue that bringing detainees to the United 
States for trial poses a security threat and risks disclosing classified information, or could result in 
the acquittal of persons who are guilty. Others have praised the efficacy and fairness of the federal 
court system and have argued that it is suitable for trying terrorist suspects and wartime detainees, 
and have also voiced confidence in the courts’ ability to protect national security while achieving 
justice that will be perceived as such among U.S. allies abroad. Some continue to object to the 
trials of detainees by military commission, despite the amendments Congress enacted as part of 
the Military Commissions Act of 2009 (MCA), P.L. 111-84, because they say it demonstrates a 
less than full commitment to justice or that it casts doubt on the strength of the government’s case 
against those detainees. Others question the continued viability of military commissions in light 
of the recent appellate court decision invalidating the offense of material support of terrorism as 
to conduct occurring prior to the 2006 enactment of the MCA ( Harridan v. United States ). 

This report provides a brief summary of legal issues raised by the choice of forum for trying 
accused terrorists and a chart comparing selected military commissions rules under the Military 
Commissions Act, as amended, to the corresponding rules that apply in federal court. The chart 
follows the same order and format used in CRS Report RL3 1262, Selected Procedural 
Safeguards in Federal , Militaiy, and International Courts, to facilitate comparison with 
safeguards provided in international criminal tribunals. For similar charts comparing military 
commissions as envisioned under the MCA, as originally passed in 2006, to the rules that had 
been established by the Department of Defense (DOD) for military commissions and to general 
military courts-martial conducted under the Uniform Code of Military Justice (UCMJ), see CRS 
Report RL33688, The Military Commissions Act of 2006: Analysis of Procedural Rules and 
Comparison with Previous DOD Rules and the Uniform Code of Military Justice, by Jennifer K. 
Elsea. 
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Introduction 

The renewal of military commission proceedings against Khalid Sheik Mohammad and four 
others for their alleged involvement in the 9/11 terrorist attacks has focused renewed attention on 
the differences between trials in federal court and those conducted by military commission. The 
decision to try the defendants in military court required a reversal in policy by the Obama 
Administration, which had publicly announced in November 2009 its plans to transfer the five 
detainees from the U.S. Naval Station in Guantanamo Bay, Cuba, into the United States to stand 
trial in the U.S. District Court for the Southern District of New York for criminal offenses related 
to the 9/11 attacks. The Administration’s plans to try some Guantanamo detainees in federal 
civilian court proved controversial, and Congress responded by enacting funding restrictions 
which barred any non-citizen held at Guantanamo from being transferred into the United States 
for any purpose, including prosecution. 1 These restrictions, which have been extended for the 
duration of FY2014, 2 effectively make military commissions the only viable option for trying 
detainees held at Guantanamo for the foreseeable future, and have resulted in the Administration 
choosing to reintroduce charges against Mohammed and his co-defendants before a military 
commission. 

While military commission proceedings have been instituted against a number of suspected 
enemy belligerents held at Guantanamo, 3 the Obama Administration has opted to bring charges in 
federal criminal court against many terrorist suspects held at locations other than Guantanamo. 

On July 5,2011, Somali national Ahmed Abdulkadir Warsame was brought to the United States to 
face terrorism-related charges in a civilian court, after having reportedly been detained on a U.S. 
naval vessel for two months for interrogation by military and intelligence personnel. 4 Some 
argued that Warsame should have remained in military custody abroad and face trial before a 
military commission, while others argued that he should have been transferred to civilian custody 
immediately. Similar controversy also arose regarding the arrest by U.S. civil authorities and 
subsequent prosecution of Umar Farouk Abdulmutallab and Faisal Shahzad, who some argued 



1 E.g., Ike Skelton National Defense Authorization Act for FY201 1 (2011 NDAA), P.L. 1 11-383, §1032 (barring 
military funds from being used to transfer or assist in the transfer of Guantanamo detainees into the United States); 
Department of Defense and Full-Year Continuing Appropriations Act, 2011, (2011 CAA), P.L. 1 12-10, §1112 
(applying to funds appropriating under the act or any other measure); National Defense Authorization Act for FY2012 
(2012 NDAA), P.L. 1 12-81, §1026 (applying to funds authorized to be appropriated or otherwise made available to the 
Department of Defense for FY2012); Consolidated and Further Continuing Appropriations Act, 2012 (2012 Minibus), 
P.L. 1 12-55, §532 (providing that “[n]one of the funds appropriated or otherwise made available in this or any other 
Act may be used to transfer, release, or assist in the transfer or release to or within the United States, its territories, or 
possessions” any detainee held at Guantanamo); Consolidated Appropriations Act, 2012 (2012 CAA), P.L. 1 12-74, 
Div. A, §8119, Div. H, §511 (similar). For further discussion, see CRS Report R42143, The National Defense 
Authorization Act for FY2012 and Beyond: Detainee Matters, by Jennifer K. Elsea and Michael John Garcia. 

“ P.L. 113-66 §1034. Current funding restrictions only apply to the transfer of detainees held at Guantanamo. They do 
not bar wartime detainees held by the United States in Afghanistan or other locations from being brought into the 
United States, including potentially in order to face trial in federal court. 

3 For information about the status of military commissions cases, visit the Office of Military Commissions website at 
http://www.mc.mil/CASES/MilitaryCommissions.aspx. 

4 Peter Finn and Karen DeYoung, In Detention Case, a Blend of Two Systems, Wash. Post, July 6, 201 1, at A02, 
available at http://www.washingtonpost.com/national/national-security/in-somali-terror-suspects-case-administration- 
blends-military-civilian-systems/20 1 l/07/06/gIQAQ4AJ 1 H_story.html. 
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should have been detained and interrogated by military authorities and tried by military 
commission. 5 

This report provides a brief summary of legal issues raised by the choice of forum for trying 
accused terrorists and a chart comparing authorities and composition of the federal courts to those 
of military commissions. A second chart compares selected military commissions rules under the 
Military Commissions Act (MCA), as amended by the Military Commissions Act of 2009, to the 
corresponding rules that apply in federal court. This chart follows the same order and format used 
in CRS Report RL31262, Selected Procedural Safeguards in Federal, Military, and International 
Courts, to facilitate comparison with safeguards provided in international criminal tribunals. For 
similar charts comparing military commissions as envisioned under the MCA, as passed in 2006, 
to the rules that had been established by the Department of Defense (DOD) for military 
commissions and to general military courts-martial conducted under the Uniform Code of 
Military Justice (UCMJ), see CRS Report RL33688, The Military Commissions Act of 2006: 
Analysis of Procedural Rules and Comparison with Previous DOD Rules and the Uniform Code 
of Military Justice, by Je nn ifer K. Elsea. For a comparison of the rules established by the MCA 
2006 with those found in the MCA 2009 and to the rules that apply to courts martial under the 
UCMJ, see CRS Report R41163, The Military Commissions Act of 2009 (MCA 2009): Overview 
and Legal Issues, by Jennifer K. Elsea. For additional analysis of issues related to the disposition 
of Guantanamo detainees, including possible trials in federal or military courts, see CRS Report 
R40139, Closing the Guantanamo Detention Center: Legal Issues, by Michael John Garcia et al. 



Background 

On January 22, 2009, President Barack Obama issued an executive order requiring that the 
Guantanamo detention facility be closed no later than a year from the date of the order. 6 The order 
established a task force (“Guantanamo Task Force”) to review all Guantanamo detentions to 
assess whether each detainee should continue to be held by the United States, be transferred or 
released to another country, or be prosecuted by the United States for criminal offenses. Ongoing 
military commissions were essentially halted during this review period, although some pretrial 
proceedings continued to take place. One detainee, Ahmed Ghailani, was transferred in June 2009 
to the Southern District of New York for trial in federal court on charges related to his alleged 
role in the 1998 East Africa Embassy bombings, and was subsequently convicted and sentenced 
to life imprisonment. 7 



5 Umar Farouk Abdulmutallab is a Nigerian national accused of trying to destroy an airliner traveling from Amsterdam 
to Detroit on Christmas Day 2009. Fie was apprehended and interrogated by civilian law enforcement before being 
charged in an Article III court, where he was sentenced to life imprisonment. Faisal Shahzad, a naturalized U.S. citizen 
originally from Pakistan, was arrested by civilian law enforcement and convicted in federal court for his attempt to 
detonate a bomb in New York’s Times Square in 2010. 

6 Executive Order 13492, "Review and Disposition of Individuals Detained at the Guantanamo Bay Naval Base and 
Closure of Detention Facilities,” 74 Federal Register 4897, January 22, 2009. 

7 United States v. Ghailani, 761 F. Supp. 2d 167 (S.D.N.Y. 201 1), aff’d, 733 F.3d 29 (2d Cir. 2013), cert, denied , 2014 
WL 2721 19 (U.S. March 10, 2014). For information about the Ghailani case and other federal court cases involving 
putative enemy combatants, see CRS Report R41 156, Judicial Activity Concerning Enemy Combatant Detainees: 
Major Court Rulings, by Jennifer K. Elsea and Michael John Garcia. 
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